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Franchising, licensing and distribution are three 
legal channels for conducting business which 

generally are linked with the marketing and sales 
of products and services. The distinction between 
franchising, licensing and distribution agreements 
are not always clear and in fact, they are often used 
in an interchangeable manner.

From a legal point of view, it makes no difference 
if a commercial relationship is named by the parties 
as a franchise, license or distribution in cases where 
the law defines each or some of them. In this case, 
the actual characterisation of said relationships will 
be the one which falls under the legal prescribed 
definition. 

Several legal systems, for example, will not 
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differentiate between franchising and distribution 
agreements due to their similarities and common 
economic function. Other legislations, legal doctrine 
and jurisprudence tend to draw the line between 
franchising, licensing and distribution based on the 
level of “control” and “assistance” by one contractual 
party toward the other. 

In this context, when, in addition to the license 
or grant of a right to use a trademark/tradename in 
connection with the sales/distribution of products 
and/or services, the granting party exercises a 
significant control over the operations of the other 
party and provides for significant assistance in 
relation to the conducting of that business, the 
commercial relationship will most probably be 

considered as franchising. 
Such control and assistance will be based on 

the “know-how” of the franchisor; the practical, 
substantial and distinctive information which 
resulted from the franchisor’s experience and 
previous testing and applications. 

The know-how, which integrates the operational 
system created by the franchisor, is transferred to the 
franchisee and used by the latter in the operation 
of the franchise. Most of the franchisor’s know-how 
will be compiled in the franchise Operations Manual, 

which is considered to be the “franchise bible”.
One of Franchisor’s main obligation is to provide 

the franchisee with significant assistance in relation to 
the method of operation of the franchised business. 
Said assistance may embrace, for example, the form 
of initial and continuous training programs, setting 
up of accounting systems, providing for management 
and or management assistance, marketing and 
personnel advice, selecting site locations, and by 
providing the Operations Manual. 

In order to preserve the goodwill and uniformity 

drawing the line.
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of the franchise, the franchisor will exercise a 
continuous control over the franchisee’s operation. 
Failure by the franchisee to operate the franchise 
within the standards and methods established by 
the franchisor may entitle the franchisor to withdraw 
the rights granted to a franchisee.

Among several examples of the franchisor’s 
control over the franchisee’s operations, we emphasise 
the following: approval of site, requirements for site 
design and furnishing, requirements for minimum 
operational hours, required accounting practices, the 
right to inspect the site and franchisee’s operations, 
right to audit franchisee’s books, and requirements 
for delivery of financial reports. 

As per license agreements, in most cases, 
the licensor will allow a third party to use its 
intellectual property rights (trademark, industrial 
design and patent licenses) in connection with the 
manufacturing or sale of goods.  The control exercised 
by the licensor (if any) is commonly restricted to the 
goods to be manufactured and/or sold under the 
license agreement, not affecting the way in which 
the licensee will operate its business. 

In distribution agreements, the relationship’s 
essential element is the right to sell a product 
manufactured or supplied by the principal. The 
eventual license to use one party’s trademarks and 
the eventual provision of assistance or control, are 
mere accessories of said main element. In distribution 
arrangements, the control over the distributor, if any, 
will be minimal and restricted to the distribution of 
the goods and services itself (does not apply to the 
operation of the business). 

In contrast to the above, the main element of a 
franchise grant is the license to use the franchisor’s 
know-how and trademarks in connection with the 
operation of the franchised business, while llicensees 
and distributors are commonly not granted said 
right. Moreover, licensees and distributors are to 
establish their own identity in the marketplace 
and will not benefit from the licensor/principal’s 
branding image and business system identity as it 
occur in franchising. 

In light of the above, we may identify three main 
elements intrinsically related to franchising: (i) the 
grant of a right to use a trademark/trade name in 
connection with the operation of a business, (ii) the 
transfer of know-how from one party to the other, 

and (iii) the requirement to operate a business under 
a specific system, and consequently, a high level of 
assistance and control over the franchised business’ 
operation.

Most Arab countries do not have specific 
legislation regulating franchising thus, franchising 
agreements will, in principle, be governed by general 
commercial laws and regulations. 

However, and derived from the Middle Eastern 
tradition in securing the interests of local agents, 
which is expressed by specific agency laws of an 
excessive protection dimension, and the fact that 
franchising in the Middle East is relatively new, 
the position of the local courts in relation to the 
applicable laws to franchise agreements it is still not 
clear. 

The uncertainty of a legal classification of 
franchise agreements in the Middle East could result 
in the application of local agency laws to franchise 
agreements, which could lead to one or all of the 
following: the right of a local franchisee to receive 
compensation due to a wrongful termination and/
or the non-renewal of the franchise agreement 
(even if its term has expired); certain difficulties 
that the franchisor may face in appointing a new 
franchisee after the termination or expiration of a 
former agreement; and,  in certain extremes cases, 
the compulsory application of national laws and 
regulations despite the parties’ agreement to the 
contrary. 

For the sake of keeping the Middle East region 
one of the most appealing regions for international 
franchisors, specific laws regulating franchising 
(outside the scope of commercial agency laws) should 
be enacted, and modern jurisprudence should begin 
to take into consideration the essential differences 
between franchising and agency arrangements, 
enabling the contractual freedom principle to apply 
to all aspects of franchise agreements.  
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